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STATEMENT OF THE CASE 
Kraig A. Kirschner (Appellant) appeals under 35 U.S.C. § 134 (2002) 
from the Examiner's decision rejecting claims 8, 10-12, and 14, which are 
the only claims pending in the application. We have jurisdiction over this 
appeal under 35 U.S.C. § 6 (2002). Appellant's representative presented 
oral argument on December 3, 2009. 



The Invention 

Appellant's claimed invention is directed to risers and clamps for said 

risers. Spec. 1, para. [0001]. 

Claim 8, reproduced below, is the sole independent claim, and is 

representative of the claimed subject matter. 

8. A riser assembly comprising 

CPVC pipe of a specified outside diameter; 

a clamp including two bars, each bar having 
a hemicylindrical section having radiused inside 
edges, a first straight section on one end of the 
hemicylindrical section and a second straight 
section on the other end of the hemicylindrical 
section, each straight section having a through hole 
closely spaced equidistant from the 
hemicylindrical section, and fasteners extending 
through the through holes to retain the two bars 
together with the first straight sections juxtaposed 
with the second straight sections, respectively, the 
hemicylindrical sections of the two bars defining 
an inside diameter smaller than the specified 
outside diameter by not to exceed five percent with 
the first straight sections juxtaposed with the 
second straight sections, respectively. 
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The Rejection 

Appellant seeks review of the Examiner's rejection of claims 8, 10-12, 
and 14 under 35 U.S.C. § 103(a) as being unpatentable over Brown (US 
4,998,691, issued Mar. 12, 1991) and Rahe (US 4,733,471, issued Mar. 29, 
1988). 

SUMMARY OF DECISION 

We AFFIRM. 

ISSUE 

Appellant does not provide any separate arguments for the 
patentability of claims 10-12 and 14 apart from independent claim 8. Thus, 
in accordance with 37 C.F.R. § 41.37(c)(l)(vii) (2007), claims 10-12 and 14 
stand or fall with claim 8. In rejecting claim 8, the Examiner found that 
Brown discloses all of the features of claim 8, with the exception of the 
hemicylindrical sections having radiused inside edges to prevent gouging, 
the inside diameter of the hemicylindrical sections being smaller than the 
specified outside diameter of the pipe by not to exceed five percent with the 
straight sections juxtaposed, and the pipe being CPVC pipe. Ans. 4-5. 

With respect to the CPVC pipe limitation, the Examiner took official 
notice that CPVC is a well-known, commercially available material which is 
lightweight and durable. Ans. 5. The Examiner thus concluded that it 
would have been obvious to a person of ordinary skill in the art to use CPVC 
pipe as the pipe in Brown, because it is well within the level of skill in the 
art to use known materials in the art for the purpose for which they are 
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known. Id. Appellant does not challenge the Examiner's conclusion that the 
use of CPVC for the pipe 9 of Brown would have been obvious. 

The Examiner found that Rahe teaches the inside edges of the clamp 
sections being radiused to allow the pipe to slide in and out easily without 
gouging (Ans. 4, noting chamfered end surfaces 114 and 134; see also Rahe, 
col. 8, 11. 49-50 and 53-54, col. 9, 11. 8-13, figs. 6A and 7A). The Examiner 
then concluded that it would have been obvious to provide radiused or 
chamfered inside edges on the curved clamp portions 20a, 21a of Brown as 
taught in Rahe in order to allow the pipe to slide in and out easily as well as 
to prevent gouging. Appellant does not specifically challenge either the 
Examiner' s findings as to the teachings of Rahe, or the Examiner' s 
conclusion that it would have been obvious to provide such radiused or 
chamfered inside edges on the curved clamp portions 20a, 21a of Brown. 

Appellant argues that Brown does not disclose "hemicylindrical" 
clamp sections, much less hemicylindrical sections defining an inside 
diameter that is smaller than the specified outside diameter of the pipe by not 
to exceed five percent with the straight sections of the clamp bars 
juxtaposed, and that Rahe does not make up for these deficiencies. App. Br. 
9-11. Specifically, Appellant argues that Rahe does not teach interference in 
diameter of either element of the clamp. App. Br. 11. Thus, according to 
Appellant, Rahe does not teach the function and result of achieving a 
uniform circumferential gripping. App. Br. 12. Appellant further argues 
that Rahe's teaching of a less than hemicylindrical section to achieve 
gripping teaches away from the use of mating hemicylindrical sections. Id. 
Finally, Appellant argues that there is no teaching, suggestion, or motivation 
to combine Brown and Rahe. App. Br. 14. 
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Accordingly, the issue presented in this appeal is whether Appellant 
has demonstrated the Examiner erred in concluding that the combined 
teachings of Brown and Rahe render obvious a riser assembly comprising a 
clamp having two bars each having a hemicylindrical section and a straight 
section, wherein the hemicylindrical sections define an inside diameter 
smaller than the specified outside diameter of the pipe clamped between the 
hemicylindrical sections by not to exceed five percent with the straight 
sections of the bars juxtaposed, as called for in claim 8. 

FACTS PERTINENT TO THE ISSUES 

1. Appellant's Specification describes the riser clamp of the invention 
as comprising two bars each including a "substantially 
hemicylindrical section" (Spec. 2, para. [0004], 1. 5), and then goes 
on to refer to those sections as "hemicylindrical sections" (see, 
e.g., Spec. 1, para. [0004], 1. 7, para. [0006], 1. 17). Thus, 
Appellant's Specification uses the terms "hemicylindrical" and 
"substantially hemicylindrical" interchangeably. 

2. Appellant's Specification further discloses that "section 22 is 
substantially hemicylindrical in that radiused curves at the 
terminations of this section do not form a part of a cylinder" and 
"the concave surface of the substantially hemicylindrical section 
22 is radiused at the inside edges to prevent gouging." Spec. 4, 
para. [0016]. Therefore, the terminology "substantially 
hemicylindrical," and thus "hemicylindrical," as used in 
Appellant's Specification, encompasses shapes which vary from 
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strictly hemicylindrical, at least in that they may include radiused 
curves at the termination of the section and radiused inside edges. 

3. Brown describes a pipe and clamp assembly wherein the pipe 9 is 
placed on a clamp half 20 held in position on threaded rod portions 
12Jby levelling nuts 22 and washers 23, the other clamp half 21 is 
mounted over the pipe 9, and the assembly is clamped by upper 
washers 24 and upper securing nuts 25 against the washers 23 and 
nuts 22. Brown, col. 3, 11. 30-36. It is apparent, both from this 
description, and the depiction in figure 1 of Brown, that the 
straight portions of Brown's clamp halves 20 and 21 are 
juxtaposed, not spaced, when the securing nuts 25 are tightened 
down to secure the clamping assembly against the levelling nuts 22 
and washers 23. 

4. Brown does not explicitly describe the curved clamp portions 20a 
and 21a as "hemicylindrical." 

5. Brown's figure 1 depicts the inside surfaces of curved clamp 
portions 20a and 21a as conforming to the outside surface of pipe 
9, with the exception of the small radiused junctions between the 
curved clamp portions 20a and 21a and the straight portions of the 
clamp halves 20 and 21. 

6. A person of ordinary skill in the art would have understood that 
pipes such as pipe 9 of Brown are cylindrical. 

7. Based on Facts 3,5, and 6, a person of ordinary skill in the art 
would have inferred that each of Brown's curved clamp portions 
20a and 21a is hemicylindrical, but with small radiused junctions 
between the curved clamp portions 20a and 21a and the straight 
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portions of the clamp halves 20 and 21, with the straight portions 
juxtaposed. 

8. Brown is silent with respect to the relative diameters of the curved 
clamp portions 20a and 21a and the pipe 9. 

9. Brown describes supports that "clamp around header and lateral 
pipes" (col. 1, 1. 59) and a pipe "clamped" between a pair of clamp 
halves (col. 1, 1. 67 to col. 2, 1. 2). 

10. In order to "clamp," that is, to grip or fasten, 1 the diameter of the 
curved clamp portions 20a and 21 a must be the same as or smaller 
than that of the pipe 9, with the clamping assembly clamped by 
upper washers 24 and upper securing nuts 25 against washers 23 
and nuts 22, such that the straight portions of clamp halves 20 and 
21 are juxtaposed as depicted in figure 1. 

1 1 . Rahe teaches designing the diameter of the cylindrically-shaped 
internal surfaces of the clamp member 86 to "approximate" the 
outer diameter of the shaft tubes being clamped therebetween. 
Rahe, col. 8, 11. 29-34. Rahe describes a clamping arrangement in 
which, within acceptable tolerances, the diameter of the cylindrical 
surfaces of the upper and lower clamp members may be slightly 
smaller than, but within 1 % of, the diameter of the shaft being 
clamped between the clamp members. Rahe, col. 9, 11. 42-48. 

12. Rahe also teaches providing chamfered surfaces 112, 133 and end 
surfaces 114, 134 on the cylindrically-shaped internal surfaces of 
clamp members 86 and 88. Rahe, col. 8, 11. 49-54, col. 9, 11. 8-10. 

1 See Webster's New World Dictionary 261 (David B. Guralnik ed., 2 nd Coll. 
Ed., Simon & Schuster, Inc. 1984). 
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13. Rahe describes the clamp comprising one clamp member 86 being 
"formed to essentially a full, half-clamp and full, half-right internal 
cylindrical surfaces (apart from the slight chamfering as shown) 
except for the absence of a thin slice at the pair of flat faces 90 of 
the clamp member." Rahe, col. 8, 11. 12-17; see figs. 6B and 6C 
(noting the absence of thin slice between arrows 94). Rahe 
describes the other clamp member 88 as identical to clamp member 
86, except the thin slice is not removed. Rahe, col. 8, 11. 59-61. In 
other words, the second clamp member is formed as a full half- 
clamp with a full, half internal cylindrical surface. Rahe teaches 
that the absence of the thin slice in one of the clamp members is 
"important to the desired operation of the clamp." Rahe, col. 9, 11. 
54-55. This arrangement results in a small clamp face 90 
separation of between about 0.5% and 3.4% of the shaft tube 
diameter. Rahe, col. 9, 11. 55-57. Rahe's clamp 28, which 
maintains sturdiness at the point where the power and operating 
heads are joined, is specifically adapted to facilitate repeated 
removal of one operating head and substitution of another. Rahe, 
col. 5, 11. 61-68. 



PRINCIPLES OF LAW 

Claim Construction 
When claim terminology is construed in the United States Patent and 
Trademark Office, claims are to be given their broadest reasonable 
interpretation consistent with the specification, reading claim language in 
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light of the specification as it would be interpreted by one of ordinary skill in 
the art. In re Am. Acad. ofSci. Tech. Ctr., 367 F.3d 1359, 1364 (Fed. Cir. 
2004). 

Obviousness 

Section 103 forbids issuance of a patent 
when "the differences between the subject matter 
sought to be patented and the prior art are such that 
the subject matter as a whole would have been 
obvious at the time the invention was made to a 
person having ordinary skill in the art to which 
said subject matter pertains." 

KSR Int'l Co. v. Teleflex Inc., 550 U.S. 398, 406 (2007). The relevant 

inquiry is whether the claimed subject matter would have been obvious to 

those of ordinary skill in the art in light of the combined teachings of the 

references. See In re Keller, 642 F.2d 413, 425 (CCPA 1981). 

Obviousness does not require that all of the features of the secondary 
reference be bodily incorporated into the primary reference. See id. 
Moreover, the artisan is not compelled to blindly follow the teaching of one 
prior art reference over the other without the exercise of independent 
judgment. Lear Siegler, Inc. v. Aeroquip Corp., 733 F.2d 881, 889 (Fed. 
Cir. 1984). In evaluating such references it is proper to take into account not 
only the specific teachings of the references but also the inferences which 
one skilled in the art would reasonably be expected to draw therefrom. In re 
Preda, 401 F.2d 825, 826 (CCPA 1968). 

Rejections on obviousness grounds must be supported by "some 
articulated reasoning with some rational underpinning" to combine the 
known elements in the manner required in the claim at issue. KSR, 50 U.S. 
at 418. However, "the analysis need not seek out precise teachings directed 
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to the specific subject matter of the challenged claim, for a court can take 

account of the inferences and creative steps that a person of ordinary skill in 

the art would employ." Id. "A person of ordinary skill is also a person of 

ordinary creativity, not an automaton." Id. at 421. 

When there is a design need or market pressure to 
solve a problem and there are a finite number of 
identified, predictable solutions, a person of 
ordinary skill has good reason to pursue the known 
options within his or her technical grasp. If this 
leads to the anticipated success, it is likely the 
product not of innovation but of ordinary skill and 
common sense. In that instance the fact that a 
combination was obvious to try might show that it 
was obvious under § 103. 

Id. 

Teaching Away 

"[W]hen the prior art teaches away from combining certain known 

elements, discovery of a successful means of combining them is more likely 

to be nonobvious." KSR, 550 U.S. at 416 (citing United States v. Adams, 

383 U.S. 39,51-52(1966)). 

A reference may be said to teach away when a 
person of ordinary skill, upon reading the 
reference, would be discouraged from following 
the path set out in the reference, or would be led in 
a direction divergent from the path that was taken 
by the applicant. The degree of teaching away will 
of course depend on the particular facts; in general, 
a reference will teach away if it suggests that the 
line of development flowing from the reference's 
disclosure is unlikely to be productive of the result 
sought by the applicant. 

In re Gurley, 27 F.3d 551, 553 (Fed. Cir. 1994) (citations omitted). Simply 
that there are differences between two references is insufficient to establish 
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that such references teach away from any combination thereof. See In re 
Beattie, 974 F.2d 1309, 1312-13 (Fed. Cir. 1992). 

ANALYSIS 

Consistent with Appellant's Specification, we construe the term 
"hemicylindrical," as used in claim 8, as encompassing shapes which vary 
from strictly hemicylindrical, at least in that they may include radiused 
curves at the termination of the section and radiused inside edges. See Facts 
1 and 2. 

Brown does not explicitly describe the curved clamp portions 20a and 
21a as "hemicylindrical." Fact 4. We find, however, that Brown would 
have at least suggested that the curved clamp portions 20a and 21 a are 
"hemicylindrical," as used in claim 8. Specifically, based on Facts 3, 5, and 
6 in our findings above, a person of ordinary skill in the art would have 
inferred that each of Brown's curved clamp portions 20a and 21a is 
hemicylindrical, but with small radiused junctions between the curved clamp 
portions 20a and 21a and the straight portions of the clamp halves 20 and 
21, with the straight portions juxtaposed. Fact 7. 

Brown is silent with respect to the relative diameters of the curved 
clamp sections 20a and 21a and the pipe 9. Fact 8. Brown's description of 
the supports clamping around the header and lateral pipes, and the pipe 
being clamped between a pair of pipe halves (Fact 9), however, at least 
strongly suggests that the diameter of the curved clamp sections 20a and 21a 
must be the same as or smaller than that of the pipe 9, with the clamping 
assembly clamped by upper washers 24 and upper securing nuts 25 against 
washers 23 and nuts 22, such that the straight portions of clamp halves 20 
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and 21 are juxtaposed (Fact 10). In other words, there are a finite number of 
identified, predictable dimensional relationships which will result in the 
clamp halves 20 and 21 clamping around the pipe 9. Accordingly, a person 
of ordinary skill in the art has good reason to pursue either the option of 
having the curved clamp portion inner diameters match the pipe outer 
diameter when the clamping assembly is tightened, or having the curved 
clamp portion inner diameters be slightly smaller than the pipe outer 
diameter when the clamping assembly is tightened. The predictable result of 
either arrangement (an interference fit for clamping) is the product not of 
innovation but of ordinary skill and common sense. Rahe, in fact, describes 
a clamping arrangement in which, within acceptable tolerances, the diameter 
of the cylindrical surfaces of the two clamp members may be slightly 
smaller than, but within 1% of, the diameter of the shaft being clamped 
between the clamp members. See Fact 11. Thus, Rahe evidences that the 
achievement of an interference fit, of not to exceed five percent of the 
diameter of the clamped object, for clamping cylindrically shaped objects 
was well known in the art at the time of Appellant's invention. Accordingly, 
the particular dimensional relationship between the inner diameter of the 
hemicylindrical sections and the specified outside diameter of the pipe 
would have been an obvious choice to a person of ordinary skill in the art for 
the Brown clamping assembly. 

The fact that Rahe describes only one of the clamp members being 
formed as a full half internal cylindrical surface, and the other clamp 
member being formed as a full half internal cylindrical surface, except for 
the absence of a thin slice (Fact 13), in no way teaches away from that which 
is already suggested or rendered obvious by Brown, namely, a clamp having 
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two bars each having a hemicylindrical section and a straight section, 
wherein the hemicylindrical sections define an inside diameter smaller than 
the specified outside diameter of the pipe clamped between the 
hemicylindrical sections by a small amount with the straight sections of the 
bars juxtaposed, or away from combination of Brown and the teachings of 
Rahe with respect to relative diameters of the clamp members and clamped 
pipe and chamfered or radiused inner surfaces. As noted above, obviousness 
does not require that the teachings of the secondary reference be bodily 
incorporated into the primary reference, or that the artisan blindly follow the 
teaching of one prior art reference over the other without the exercise of 
independent judgment. Brown clearly recognizes that face separation 
between the clamp halves is not required to achieve an effective clamping. 
The interchangeable head feature described for the clamp 28 of Rahe, for the 
proper operation of which the clamp face separation is important (Fact 13), 
is not a concern for the pipe supporting clamp of Brown. We find no 
support at Brown, column 1, lines 60-61, for the Appellant's position (App. 
Br. 5) that Brown contemplates a sliding fit. 

Appellant's argument that Brown teaches to avoid bending of the 
supports (App. Br. 5-6 and 10) likewise does not persuade us that the 
Examiner erred in concluding that the combined teachings of Brown and 
Rahe render obvious a riser assembly comprising a clamp having two bars 
each having a hemicylindrical section and a straight section, wherein the 
hemicylindrical sections define an inside diameter smaller than the specified 
outside diameter of the pipe clamped between the hemicylindrical sections 
by not to exceed five percent with the straight sections of the bars 
juxtaposed, as called for in claim 8. The "arrangement" discussed in the 
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passage from Brown's disclosure quoted by Appellant at the bottom of page 
5 of the Appeal Brief is directed to the L-shaped rod members and resulting 
cantilevered arrangement of the rod members with respect to the post or stud 
15. See Brown, col. 2, 11. 4-13; fig.l. This passage in no way suggests that 
Brown's clamping assembly provides less than full clamping contact or 
pressure about the entire circumference of the pipe 9. 

CONCLUSIONS 

Appellant has not demonstrated the Examiner erred in concluding that 
the combined teachings of Brown and Rahe render obvious a riser assembly 
comprising a clamp having two bars each having a hemicylindrical section 
and a straight section, wherein the hemicylindrical sections define an inside 
diameter smaller than the specified outside diameter of the pipe clamped 
between the hemicylindrical sections by not to exceed five percent with the 
straight sections of the bars juxtaposed, as called for in claim 8. 

DECISION 

The Examiner' s decision is affirmed. 

No time period for taking any subsequent action in connection with 
this appeal may be extended under 37 C.F.R. § 1.136(a). See 37 C.F.R. 
§ 1.136(a)(l)(iv) (2007). 

AFFIRMED 
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